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Tue State’ or LOUISIANA EX REL. PAUL PRINGLE vs. JOHN LAKE, 
SHERIFF, ET AL. 


In criminal cases, it is not necessary that the judgment be drawn up by the Judge and kept 
in the record as a separate and distinct proceeding. It is enough that it be noted and 
entered in the minutes by the clerk. 

Nor are the words: “It is considered,” sacramental and essential in such judgment. 

Nor is such judgment impaired because it provides for the fixing of the time of execution by 
the Governor. ; 
Nor it is necessary that such judgment should contain the reasons upon which it is founded, 

as in civil causes. : 

Nor is it necessary that such judgment be signed. 

Article 66 of the Constitution, granting to the Governor the power of reprieving, pardoning, 
commuting sentences, etc., is not designed to suspend indefinitely the execution of the 
sentence passed upon the criminal. 


| for Writ of Habeas Corpus. 


Hicks & Hicks, for the Petitioner. 





* Absent during this term. 
t Appointed to fill the vacancy caused by the death of Justice WM. M. Lavy. 
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The opinion of the Court was delivered by 

BerMvuDEZ, C. J. This is an application for a habeas corpus. It was 
filed yesterday, argued and submitted late in the evening. 

The Relator complains that on the 8th of October, 1831, a year ago, 
he was tried for a capital offense, convicted and sentenced to be hung, 
and that his execution is fixed for the 14th October, inst., three days 
hence. 

He charges that the sentence passed upon him is an absolute nullity 
on its face, for the following reasons : 

It is a mere entry by the clerk on the minutes. 

It does not contain the essential words “ it is considered,” which are 
sacramental to a common law judgment, and it is not peremptory. 

It does not include thevreasons upon which it is founded, and it is 
not signed by the Judge: 

The Relator charges further, that even if the sentence be valid, it 
cannot be carried out, as the execution thereof was stayed by a pe- 
tition which he has filed before the Board of Pardon, for a commutation 
to imprisonment at hard labor for life; that his prayer for mercy has 
been neither rejected nor granted; that there being no Lieutenant 
Governor, the Board is incomplete, composed of the Attorney Gen- 
eral and the Judge who passed the sentence, and that these have failed 
to agree; that the Governor has no authority to issue the death 
warrant, which he has, until said application has been refused. 

The Relator, therefore, concludes, that there existing no valid sen- 
tence of conviction, he should be restored to liberty, or if there exist 
such, it should not be executed until bis prayer for mercy shall have 
been declined. 

Had it not been charged and argued that the sentence passed upon 
the prisoner is absolutely null on ifs face, we would refrain from ex- 
pressing any opinion on the sufficiency of the grounds of attack, for it 
is well settled, that the habeas corpus proceedings cannot be converted 
into a writ of error. C. P. 822, (7). 

The objections made to the regularity and validity of the sentence 
are untenable. 

It is not required that such judgments be drawn up by the Judge 
and kept in the record asa separate and distinct proceeding. It is 
enough that such be noted or entered by the clerk in the minutes of 
the court, which is the register in which the law requires that all 
judgments be recorded. 

It is not essential that the words, “ it is considered,” be included in 
the sentence. 

The entry made in the minutes is in the words following : 

“ The accused, Paul Pringle, being in open court, was asked by the | 
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court, why the sentence of the court should not be passed against him, 
and having answered, the sentence of the court was pronounced as 
follows: That you, Paul Pringle, be remanded to the jail from whence 
you came, and on such day and hour as the Governor of the State may 
fix, that you be hanged by the sheriff of this parish, by the neck, 
until you be dead! dead!! dead!!! 

It is manifest, that this is a positive, unequivocal, unconditional 
decree or sentence of a court of justice exercising criminal jurisdiction. 

It has the complexion or characteristic features of a judgment of 
the greatest solemnity. It is as absolute and peremptory as it was 
possible to make it. 

From the fact that it provides for the fixing of the time of execution 
by the Governor of the State, it cannot be inferred that the judgment 
is vague and uncertain, and, therefore, void on that score. 

The form used is that commonly followed. The words having 
reference to the fixing of the time were unnecessary, and may be con- 
sidered a superfluity. 

It is made the duty of the Governor to cause to be carried out sen- 
tences of death. Had not the words been used, it would not have been 
the less his duty to have had the judgment executed. In the perform- 
ance of that stern function he cannot be arrested, unless by the 
granting of a recommended pardon. 

The rules prescribed by the Code of Practice, and invoked by the 
petitioner, for the rendition and form of judgments, obtain in civil, 
but not in criminal cases. 

It is not necessary that sentences passed upon prisoners, after ver- 
dict, by Judges of criminal courts, should contain the reasons upon 
which they are founded. The constitutional requirement, in this par- 
ticular, applies to judgments rendered by the Judge alone, and not to 
those rendered by him upon verdicts of juries, specially in criminal 
cases. It is sufficient that it appear from the proceeding that a legal 
verdict was rendered, justifying the passing of the sentence. Neither 
is it required that such judgments or sentences be signed. It is not 
customary that they be. At common law, judgments are not required 
to be signed. The judgments of this Court, either in civil or criminal 
cases, require no signature. 

We, therefore, conclude, that the sentence is valid on its face, and 
we will now proceed to consider and determine the other branch of the 
case, namely, whether the execution of the sentence is suspended by 
the petition for commutation. 

Article 66 of the Constitution reads as follows : 

‘‘ The Governor shall have power to grant reprieves for all offenses 
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against the State and, except in cases of impeachment or treason, 
shall, upon the recommendation in writing of the Lieutenant Governor, 
Attorney General and presiding Judge of the court before which con- 
viction was had, or any two of them, have power to grant pardons, 
commute sentences, and remit fines and forfeitures, after conviction.” 

The Article does not confer on prisoners convicted of offenses the 
right of petitioning for pardon or commutation. That right was not’ 
required to be conferred. It is an inalienable right, which can neither 
be abridged nor bartered away. The Article tacitly recognizes its 
existence and regulates executive action over it when it ts exercised, 

The Article was not designed to give to the exercise of that right 
the effect of suspending indefinitely the execution of the sentence 
against the supplicant for mercy. It was intended as a check on the 
prerogative of the Executive to grant pardons or commutations, mere 
quia sic placet, a prerogative the abuse of which has been previously 
most keenly felt by the good people of this State. 

Where judgments are rendered and become final, that is, sovereign, 
so that they cannot be disturbed, the rule is, that they become 
executory and produce their effect. 

The Governor’s duty was to cause to be executed the judgment or 
sentence passed upon the petitioner, without unnecessary haste, after 
it had become executory. 

The record unmistakably shows that the Governor, in the exercise 
of a sound discretion and animated by laudable motives of charity, 
has allowed the prisoner most ample time to pray for mercy before the 
competent authority. He has already granted him three reprieves, 
and it is only after waiting nearly a year, and after the application for 
commutation had been practically rejected, that he has determined to 
issue the death warrant, under which the life of the Relator is to 
terminate. 

We do not propose to determine whether there is or is not a 
Lieutenant Governor of the State. 

Conceding arguendo that there is no such officer in existence, and 
that the Attorney General and the District Judge who presided over 
the court before which the conviction was had, have agreed for mercy, 
the Governor was under no legal obligation to grant a pardon or com- 
mutation, and had legal authority to sign the death warrant which he 
has issued. 

The Article of the Constitution is clearly to the effect, that the Gov- 
ernor shall have no power to pardon or commute, unless the Board or 
a majority of its members shall recommend the same. A recommen- 
dation would not have been binding upon him. 
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The people, by their Constitution, have imposed upon him the moral 
obligation and grave responsibility of deciding for himself, before God 
and men, what the cases are in which pardons or commutations being 
recommended, he should exercise sovereign clemency. He must be 


left untrammelled. 

For those reasons: 

It is ordered, adjudged and decreed, that the petition for a habeas 
corpus be refused, and that the prisoner remain in legal custody. 








No. 81. 
Tue STATE OF LOUISIANA Vs. LEE VINES ET AL. 


The proviso or last clause in Section 986, Revised Statutes, which reads: ‘‘ Nothing herein 
contained shall extend to any person absconding or fleeing from justice,” is intended as a 
means of interrupting prescription, when pleaded in bar of a prosecution for certain 
offenses; and is not intended to apply to the status of the accused at the time that it is 
proposed to prosecute, try or punish him. 

It is not necessary that he should be absconding or a fugitive from justice at the moment of 
the prosecution. It suffices that he should have absconded or fled after the com- 
mission of the deed charged against him. 

The act of a juror, sitting in a capital case, who leaves the jury box during a recess of the 
court, and crosses the courthouse for the purpose of consulting a physician about his 
health, said juror being sick, and having permission for such consultation under the 
eyes of the sheriff, does not constitute a separation, or such misconduct as will vitiate 
the verdict. 

A juror who swears that he is opposed to capital punishment, is not competent to sit on the 
trial of a murder case. 

A jaror who swears that he has formed an opinion, but that the same is based on mere rumor, 
and that it will readily yield to the evidence, is competent. 


oer from the Eleventh District Court, Parish of Sabine. Pier- 


son, J. 


D. S. Scarborough, District Attorney, for the State, Appellee : 


Under an indictment for murder, the prisoner may be convicted of manslaughter, and such 
conviction will be good, though the evidence may convince the Judge that the crime 
amounted to murder, otherwise a conviction of manslaughter, in such a case, would 
amount in effect to an acquittal, for a conviction of manslaughter is an acquittal of the 
graver crime of murder. 7 An. 40 and 41. 

A juror who has formed au opinion, wholly based upon rumor, which will readily yield to 
evidence, who has no prejudice or bias in the case, who does not know either of the 
parties, is a competent juror. 34 An 186; 8 R. 535; 4 An. 505; 6 An. 653; 14 An. 673; 14 
An 651; 22 An. 43; 27 An. 692; 23 An. 148; 29 An. 642; 27 An. 375; 14 An. 642; 28 An. 
632 ; 33 An. 889. 

Proof of threats is not admissible, ‘‘ unless proof first be given that there was an overt act of 
attack, and that the defendant, at the time of the collision, was in apparent imminent 
danger.” W.C. E., Sees. 757; 33 An. 1087; 64 Mo. 358. 

A momentary stepping aside, by one of the jurors, but remaining in the court room, in sight 
of the other jurors and under the charge of the deputy sheriff, to speak to a physician 
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about his health, after having been specially permitted so to do by the court, is nota 
separation in law, and does not vitiate the verdict. 30 An. 921; 10 An. 501. 

A juror who has conscientious scruples against capital punishment is not a good juror; and 
where he is so ignorant as to render it difficult to determine whether he has scruples or 
not, he is not a good juror, for want of intellectual qualifications. Besides, the excusing 
of a juror is a matter addressing itself to the sound discretion of the court, and cannot be 
reviewed by the Supreme Court. This is now the settled law of Louisiana. 33 An. 1410; 
State vs. Shields, B. C. P., Sec. 926 ; 18 Mo. 435. 

The principle, asked to be given in charge by the counsel for accused, found on pages 52 and 
54 of Transcript, is not the law of Louisiana, but the law is given and found in the 
Judge's written charge. W. C. Law, Vol. 1, Sec. 487; 30 An. 340, 679; 33 An. 1087; 6 
An. 420. ° 

Proof of desperate character of deceased, was not admissible, under the facts of this case, as 
disclosed from T., pp 39 and 40, W. C..N., Sec. 756; 33 An. 1037. 

It has now ceased to be any longer an open question that a court has the right to have its 
minutes corrected to correspond with the facts. 33 An. 1018; 34 An. 369. 


Wm. H. Jack and J. F. Smith, for Defendant and Appellant : 


**No persen shall be prosecuted, tried or punished for any offense (wilful murder, arson, 
robbery, forgery and counterfeiting excepted) unless the indictment or presentment for 
the same be found or exhibited within one year next after the offense shall have been 
made known to a public ofticer having the power to direct the investigation or prosecution, 
etc. Nothing herein contained shall extend to any person absconding or fleeing from 
justice.” R. S. 986. 

The voluntary aband t of an original prosecution for murder, under a bill containing no 
averment negativing prescription, and which has pended for eight years, bars a conviction 
for manslaughter on a subsequent bill, charging only in general terms that the accused 
‘have absconded and fled from justice,” irrespective of the fact whether the first bill was 
void or valid. 31 An. 20; 30 An. 1134; 30 An. 3014, and other authorities. 





The opinion of the Court was delivered by 

Pocnuk, J. Lee Vines having been convicted of manslaughter under 
a charge of murder, urges on appeal, by motion for new trial and in 
arrest and bill of exceptions, numerous grounds for relief from the 
sentence of the court, condemning him to hard labor for twenty years. 

I. In his motion in arrest of judgment he sets up the plea of prescrip- 
tion of one year, in bar of the prosecution under which he was con- 
victed, based on the ground that the indictment under which he was 
tried was found on January 19, 1882, charging an offense that was com- 
mitted on June 6, 1873, or more than eight years preceding the date of 
said indictment. 

From his motion and the bill of exceptions taken from the Judge’s 
ruling we gather the following facts bearing on this point: 

On the 28th of August, 1873, the defendant was indicted for murder, 
alleged to have been committed on June 6, 1873, and besides the is- 
suing of a bench warrant, no proceedings were taken until the 19th of 
January, 1882, when the sheriff returned, that he had on that day ar- 
rested the accused, who had voluntarily surrendered himself to that 
officer. On the same day the District Attorney entered a nol. pros. on 
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the indictment of August 28, 1873, and on the same day he presented 
the indictment of January 19, 1882, under which Vines was tried, and 
convicted of manslaughter. 

The last indictment contained the following averment: “ and that 
the said Lee Vines ° ° had absconded and fled from justice.” 

The first ground taken by the defendant is, that prescription was not 
interrupted by the first prosecution, because it had been voluntarily 
abandoned by the State. This ground must be readily conceded as 
resting on a principle sanctioned by several decisions of this Court, 
State vs. Thomas, 30 An. 301; State vs. Baker, Ib. 1134; State vs. 
Curtis, Ib. 1166; State vs. Morrison, 31 An. 21). 

As a defective prosecution, when it is annulled, or a prosecution 
voluntarily abandoned by the State, must be considered as having 
never taken place, as an absolute nullity ; and as such a prosecution 
cannot be invoked or used by the State as an element for the inter- 
ruption of prescription, we shall, therefore, eliminate that indictment 
from discussion, and treat the question as though such an indictment 
had never been found or exhibited. 

This course, which is a natural consequence of the theory just 
adopted, and which is a corollary of one of the most strenuous argu- 
ments of defendant’s counsel, disposes summarily of all the relief which 
they claim under that indictment, and under its abandonment by the 
State. It is, therefore, perfectly immaterial for the purposes of this 
investigation that this original indictment contained no averment that 
the accused had fled from justice, and that in abandoning the prose- 
cution for murder under that indictment, the State had also, and con- 
sequently, abandoned the prosecution for manslaughter, which, under 
our criminal jurisprudence was included, and could be considered at 
the trial under the charge of the greater offense of murder, resulting 
from the same act. Defendant’s counsel contend with apparent 
earnestness, that the last sentence of Section 936, Revised Statutes, 
which provides for a bar by the prescription of one year against the 
prosecution, trial or punishment of persons for certain crimes and 
offenses, and which sentence or proviso reads as follows: “ Nothing 
herein contained shall extend to any person absconding or fleeing from 
justice,” was not intended as an element of interruption of the pre- 
scription provided for in the statute, but because the words are not 
used in the past tense, they must be construed as referring to the 
accused at the time or moment that it is proposed to prosecute, try, 
or punish him. 

Hence, they argue, that as the accused was not a fugitive from 
justice, bnt was, on the contrary, in legal custody, and present in 
court when the indictment of January, 1882, was presented against 
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him, his plea of prescription could not be defeated or met, by alleging 
and proving that he had absconded and fled from justice, and it is 
confidently asserted that any other construction would involve a 
“murder of the king’s English in cold blood.” 

A careful analysis of the statute, with the assistance of several de- 
cisions of our predecessors, compels us to undergo that risk. While it 
is true that a person may be indicted while he was absconding or: 
fleeing from justice, it is equally true that he cannot be arraigned, 
.tried or punished, unless he be present, in legal custody. Hence, in 
drafting this statute, the law maker has been careful to use the dis- 
junction, in providing that “no person shall be prosecuted, tried or 
punished, for any offense,” etc. 

Now, what is meant by the words, that “ nothing herein shall extend 
to any person absconding or fleeing from justice ?” and what is herein 
provided? It is provided that no one shall be prosecuted, ete., for 
certain offenses, unless the charge shall be made against him within 
one year next after the offense shall have been made known to a 
public officer having the power to direct the investigation or prose- 
cution. The proviso, therefore, denies that protection to the offender 
who absconds or flees from justice, or in other words, denies him the 
right of pleading the prescription established by that statute ; hence, 
in his case it becomes immaterial to consider the time when his offense 
was made known to a public officer, and in his case the plea of pre- 
scription is fully met by averring and proving that he had absconded 
or fled from justice. 

Such was the construction given to the statute by this Court in 
several cases, as conceded by defendant’s counsel, when they say in 
their brief: ‘We have failed to find a single case when this (their) 
view of the statute has been directly urged on the Supreme Court, and 
hence, in the absence of all questions as to the true meaning and intent 
of this clause, some of the decisions seem to favor the idea, that 
absconding or fleeing from justice is a cause interrupting prescription.” 
State vs. Foster, 7 An. 255; State vs. Same,8 An. 290; State vs. Bilbo, 
19 An. 96; State vs. Morrison, 31 An. 211. From the latter opinion we 
quote the following terse and significant language: ‘ And in such 
prosecutions, unless the State shows a previous indictment of the same 
person for the same offense, found within the year, or cause why such 
indictment was not found, such as the absconding of the offender, * * 
the conviction will not be sustained.” 

To the argument that the averment “ that the said Lee Vines had 
absconded and fled from justice ” was too vague, in not connecting the 
act of absconding or fleeing, with the offensé charged, or specifying 
the time or length of such absconding, we answer that the objection 
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comes too lute, and should have been urged at the trial when the State 
offered proof in support of the averment. But evena timely objection 
would not be tenable, for the averment is a textual complianve with 
the words of the statute, which must be construed as meaning, that 
the absconding or fleeing has reference to the charge under which the 
party is prosecuted, tried or punished. Hence, in this case, we hold 
that the averment in the indictment has reference to a flight from 
justice by the accused, in view, and on account of the offense com- 
mitted on June 6, 1873. While it would have been more satisfactory 
or more regular for the indictment to have mentioned the date of the 
flight of the accused, and the length of its duration, yet we find nothing 
in the statute, as interpreted in our jurisprudence, which would have 
required that provision as sacramental to the binding effect of the 
averment. 

If, instead of charging murder, which is an imprescriptible crime, the 
District Attorney had merely charged manslaugliter, and had incorpo- 
rated this identical averment and no more, as a necessary element of 
pleading to admit of proof of interruption of prescription, it is clear te 
our minds that a motion to quash the indictment on such a ground 
could not have prevailed. 19 An. 76, State vs. Bilbo. 

The record shows that the averment was established by the evidence, 
and our conclusion is, that the motion in arrest was properly over- 
ruled. 

2. The defendant also moved for a new trial, on the ground of the 
alleged misconduct of one of the jurors, who, during a recess of the 
court, left the jury box, and crossing over through an aisle, spoke to a 
physician, whom he consulted about his health, as he was then sick. 
The record shows that special permission had been given to the sheriff 
by the Judge. to allow a consultation between the juror and his phys- 
ician, in the presence of the sheriff, who should not allow the two to 
speak of any other subject. This circumstance does not present a case 
of separation or misconduct, as contemplated and reprobated by the 
law. This is now well settled in our jurisprudence. State vs. Turber, 
10 An. 501; State vs. Johnson, 30 An. 921. 

3. The juror who swore on his voir dire that he was opposed to the 
infliction of capital punishment, was properly rejected as a juror to sit 
on a trial for murder. This is elementary, and requires no support at 
this stage of our jurisprudence, either by argument or authority. 

4. The Judge did not err ‘in refusing to entertain the challenge for 
cause of the juror who stated that he had previously formed an opinion 
as to the guilt or innocence of the accused ; but that his opinion, which 
was based merely on rumor, would readily yield to evidence, and that 


he had no bias in the case. 
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This point has been considered at great length, and finally settled in 
keepivg with the Judge’s ruling in a recent case by this Court. State 
vs. DeRancé, 34 An. 184, and authorities there cited. 

5. We find no error in the Judge’s refusal to admit the evidence of 
threats of the deceased against the accused, and of the contents of 
anonymous letters written by the deceased to the accused, and dropped 
in the latter’s yard. 

Such evidence is not admissible in justification of a homicide, unless 
the threats were first shown to have been followed, at the time of the 
killing, by some assault or hostile demonstration by the deceased. The 
record in this case shows, on the contrary, that when killed, the 
deceased was unarmed and in the custody of a law-ofticer, to the 
knowledge of the accused, who was one of the parties who had pro- 
cured his arrest. State vs. Jackson, 35 An. 1037, and authorities 
therein cited ; State vs. McNeeley, decided at Monroe, not yet reported. 

6. We have carefully examined the full, exhaustive, and very able 
charge of the District Judge to the jury, and his impartial exposition 
of the law of self-defense, and find both correct and sound in every 
particular and, therefore, approve of his refusal to give the charge 
requested by the defendant’s counsel. 

7. For the same reasons that the Judge had for excluding evidence 
of previous threats of the deceased against the accused, he was justified 
in excluding evidence of the desperate character of John Pye, the 
deceased. 

8. The objection of counsel to the correction of the minutes, so as to 
make them canform with the true state of facts and incidents of the 
trial, must, in the presence of recent and repeated adjudications of this 
Court on that point of jurisprudence, be considered as trivial, and not 
worthy of serious consideration. 

We have been at great pains to closely examine and carefully weigh 
the numerous defenses which have been suggested in this trial by the 
ingenuity and zeal of defendant’s very able counsel, who have left no 
stone unturned for the purpose of saving the life and the liberty of 
their unfortunate client, and we have no hesitation in saying that he 
has had a fair, just and impartial trial. Hence, we can afford him no 
relief. 

Judgment affirmed. 
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No. 80. 


THE STATE OF LOUISIANA Vs. LEE VINES ET AL. 


What identity of the offenses charged is necessary to support the pleas of autrefois convict 
and of autrefois acquit. 

Proof of a different crime from the one charged, though generally objectionable, is admissible 
when both offenses are closely linked or connected, especially in the res geste, and also 
when such proof is pertinent and necessary to show intent. 

When parties are engaged in the commission of a crime with malicious intent, and in the 
execution thereof perpetrate another criminal act not originaliy intended, the unintended 
act derives its character from the intended crime, and the original malicious intent affects 
both acts. 


PPEAL from the Eleventh District ‘Court, Parish of Sabine. _ Pier- 
son, J. 


D. C. Scarborough, District Attorney, for the State, Appellee : 


Where a person, or two persons, acting in concert, kill two persons at the same time, 
whether by one and the same, or two distinct acts, the two killings constitute two 
different crimes, for which they must be prosecuted in two different indictments. W. P. 
P., Sec. 468. 

The test in a plea of autrefois acquit and convict is, whether proof of the facts, in the second 
bill, would have sustained a conviction on the trial of the first; if it would, the plea is 
good ; if it would not, the plea is bad. R. Vol. 1, Secs. 831, 832; W. C. P. P. Sec. 471; W. 
C. E. Sec. 579; W. C. P. P. Sec. 456; R. Vol. 1, Sec. 836; B P. E and P. Sec. 816; Arch- 
bold, Vol. 1, Sec. 112. 

In the indictment in No. 188, four prisoners were jointly indicted for the murder of John Pye. 

In the indictment in No. 187, the same prisoners were indicted for the murder of W. T. Smith, 
a person killed at the same time. Now, under the legal test, a plea in bar is not good, for 
the reason that on trial of the prisoners, in No. 188, proof of the killing of W. T. Smith 
would not have supported a conviction, for the reason the indictment did not charge the 
killing of Smith, but of Pye, a different person ; hence the proof of the facts alleged in 187 
would not have supported a conviction on the trial of No. 188, and hence, the pleais not 
good. R. Vol. 1, Secs. 831, 832; W. C. P. P. Sec. 471; W. C. E. Sec. 579; W.C. P. P. Sec. 
456; R. Vol. 1, Sees. 112, 113. 

All that occurs at the time of the killing, in homicide cases, is admissible as a part of the res 
geste. W.C. Evidence, Secs 262, 263,263, 364, 265, 266. 

When the commission of both offenses are closely linked or connected, evidence of the whole 
transaction is legal, although two distinct felonies have been committed. 16 An. 379; RB. 
C. E. p. &. 

Proof may be administered of a different crime than the one for which the parties are being 
tried, when such proof becomes necessary to show intent. 16 An. 377;3 An. 512; 12 
An. 382. 

Under the state of facts disclosed by the T., pp, 55, 56, as given by the Judge, in his reasons 
for overruling the objections to evidence, it was competent to show malice against Pye. 
16 An. 377; 3 An. 512; 12 An. 382. 

When an intent exists to commit a crime, and an unintended criminal act flows from it, the 
unintended criminal act derives its character from the intended criminal act; on this 
principle, therefore, it was competent to prove malice against Pye, and that the prisoners 
laid in wait to murder him, and that in order to do so, they fuund it necessary to murder 
Smith, his son-in-law. W.C. L. Vol. 1, Sec. 120. 

The proof admitted of the time at which the case was fixed for trial, was admissible, for the 
reasons assigned by the Judge, T. p. 28, the proof previously introduced showing a 

conspiracy between Lee and Geo. L. Vines. 
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When two persons are jointly indicted for a crime, both being present, aiding and abetting at 
the time, it is competent, on trial, to prove any fact going to show malice on the part of 
one, as it was in this case, competent to show that Lee Vines had, on the day previous, 
made au affidavit against Pye, and it was also competent to show that at the hour fixed 
for the trial, that Lee Vines, instead of going to the office of the Justice, had gone several 
miles in an opposite direction. and at the hour set fur the trial, he and his son, Geo. L. 
Vines, were laying in wait on the side of the road along which the prisoner would have to 
pass, in going from his home to the office of the vustice, and that while so laying in wait, 
they both acting in concert and in furtherance of a common criminal design, murdered the 
deceased. Geo. L. Vines was not convicted, because of his having been one of the conspi- 
rators, but for the fact that he was present at the time of the killing, and was one of the 
principal actors ; he was convicted on what he did himself, and not on what others did, 
by reason of his being bound by their acts asa conspirator. 12 An. 390; 7 An. 531; 10 
An. 743. 


Wm. H. Jack and J. F. Smith, for Defendants and Appellants : 


It is a principle of the common law that no person is to be brought in jeopardy more than once 
for the same offense, and this principle is expressly embodied asa provision in the Federal 
Constitution and in the Constitution of our own State. (Con. U. S., Amendment to Art. 5; 
Con. of La, Art. 5) 

**One trial and verdict must protect the accused against a subsequent accusation for the same 
offense, whether the verdict be for oragainst him, and whether the courts are satisfied with 
the verdict or not. When the legal bar has once attached, the Government cannot avoid 
it by varying the form of the charge ina new accusation :—if the first indictment or 
information were such that the accused might have been convicted under it, on proof of 
the facts by which the second is sought to be sustained, then the jeopardy which 
attached on the first must constitute a protection against a trial on the second.” (Cooley 
Con. Limitation, Sec. 325.) 

Under our jurisprudence the plea of autrefois acquit and autrefois convict presents a mixed 
aspect—it blends with an imperative and inhibitory Constitutional provision, declaring 
that no person shall be twice put in jeopardy of life or liberty for the same offense; and 
consequently, should a case arise where the plea should prove unavailing for purely 
technical reasons, a court should not hesitate to oppose its authority to such a violation 
and grant the relief intended by the Constitution. 

An acquittal or a conviction for an offense, which, in its nature and effect, involves every 
element and part of one continuous and entire transaction, is an eftectual bar to another 
and subsequent prosecution for any of its constituent parts or cognate incidents. Wharton's 
Cr. P. & P., Secs. 472 and 474. 

Conspiracy, whether it be the whole offense or only an element of the crime, has the legal efteet 
of making all the individuals one person and all acts common to each. as regards the 
objects of the common design. Greenleaf, Vol. 3, Sec. 91; Ibid. 94, 95and 97. Wharton's 
Cr. P. & P. Secs. 301 and 312; Wharton’s Cr. Ev. 8th Ed. Secs. 700-1 

In a case involving the principal and culminating act of a conspiracy on the part of two persons 
should the verdict be several and of a nature to repel malice, it would stand as full proof 
as against conspiracy in the prosecution of an ancillary or incidental act growing out of 
that transaction. Greenleaf, Vol. 3, Sec. 97. 

Tn a conspiracy, where malice is conceived and directed against one alone, whose death thus 
compassed creates and consummates a transaction in which another is incidentally and 
simultaneously killed, there is quoad the conspiracy, but one offense in law, although 
compounded in fact with another that would otherwise be separately actionable, and con- 
sequently a verdict in the case involving the conspiracy and particular malice concludes 
the State on the whole transaction. Wharton's P. & P. Secs. 472-4, and other authorities. 

In every such case, it would be perfectly competent to cumulate both acts in the same bill, and 
even better, to charge them in the same count: they areequally unified in law and in fact. 
Archbold, 6th Ed. Vol. 1, Secs. 95 and 96 ; Roscoe, 214; Bishop, P. F. & P. Vol. 1, p. 264, 





tting at 
» part of 
revious, 
ir fixed 
several 
Geo. L. 
have to 
in wait,. 
ered the 
conspi- 
» of the 
ers did, 
531; 10 


an once 
Federal 
Art. 5; 


1e same 
ad with 
t avoid 
nent or 
roof of 

which 
(Cooley 


mixed 
claring 
ie; and 
purely 
olation 


every 
nother 
arton’s 


leftect 
ds the 
arton’s 


Tsons 
. proof 
out of 


h thus 
ly and 
hough 
id con- 
cludes 
rities. 
il, and 
n fact. 
p. 264, 


SHREVEPORT, OCTOBER, 1882. 





State vs. Vines et al. 





Sec. 437; State vs. Mally, 30 An. 61; State vs. Depass et al., 31 An. 487; State vs. Cazeau 
et al., 8 An. 109. ‘ 

“ Whenever an unlawful act has two aspects, under either of which it is indictable, and the 
evidence of either of which would sustain an indictment for the other, then an indictment 
for one aspect absorbs the case and there can be no further prosecution for the act. In 
other words, where the evidence necessary to support the second indictment would have 
supported the first, the second is barred by a conviction or acquittal on the first.”” Wharton’s 
Cr. Ev., 8th Ed. Sec. 580. 

“Tf a transaction is set on foot by a single impulse and operated by an unintermittent force, it 
forms a continuous act, no matter how long a timeit may occupy. And when inculpatory 
facts rapidly succeeding each other are put in evidence in one case by the prosecution, it 
cannot bring a second indictment for a part of these facts, relying on evidence which was 
introduced on the first trial.” Wharton's Cr. P. & P. Secs. 472 and 474. 

Whilst the onus is on the defendant to show the identity of the offense tried with that charged 
in the second prosecution, the similiter will be assumed where there is no replication or 
countervailing proof. Wharton's Cr. P. & P. Sec. 483. 

The identity of the offense means simply and purely the identity of the matter charged in 
the two several bills, and it suffices in all cases that the two acts be substantially the same 
and that the defendants be the same parties in each case. Bishop P. E. & P. Vol. 1, par. 
323. Archbold, vol. 1, Sec. 114; American Notes, State vs. Cheevers, 7 An. 40; State vs. 
Honsby, 8 R. 584; State vs. Shaw, 5 An. 342; State vs. James Augustine etal., 20 An. 119. 


The opinion of the Court was delivered by 

FENNER, J. Briefly stated, the facts essential to an understanding 
of the points of law raised, are the following : 

The defendants, Lee Vines and George L. Vines, in execution of a 
conspiracy to kill one John Pye, lay in wait upon a road along which 
Pye, who had been arrested upon the affidavit of one of them, was 
conducted, in official custody, to the office of the magistrate. Pye was 
accompanied by his son-in-law, W. T. Smith. 

On the approach of the party, Lee Vines shot and killed John Pye, 
and, in the course of the affair, George L. Vines, it is charged, shot 
and killed W. T. Smith. 

Separate indictments were filed against both: one charging them 
with the murder of Pye; the other, with the murder of Smith. 

The case for the murder of Pye was first tried, and resulted in a 
verdict. convicting Lee Vines of manslaughter, and acquitting George 
L. Vines. 

The case now before us is for the murder of Smith. 

In bar of the prosecution, the defense interpo%es the plea of autre- 
fois convict in behalf of Lee Vines, and autrejois acquit in behalf of 
George Vines. 

Error is assigned in the ruling of the court setting aside these pleas. 

The principle of the law underlying such pleas is, that the law will 
not suffer a man to be twice put in jeopardy for the same offense, 1 


Archbold’s Cr. Pr. and Pl. 111. ’ 
135 
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The principle is embodied in our Constitution, in the following 
language: ‘‘nor shall any person be twice put in jeopardy for the 
same offense.” 

Identity of the offense charged is an essential element in support of 
the plea. 

By this is not meant, formal, technical, absolute identity, but only 
such substantial identity that the evidence necessary to support the 
second indictment would have been sufficient to procure a legal con- 
viction upon the first. People vs. Barret, 1 Johns, 66; Com. vs. 
Cunningham, 13 Mass. 245; Hite vs. State, 9 Yerger, 357; Wharton’s 
Cr. Pr. and Pl, § 471; 1 Archbold’s Cr. Pr. and PL, p. 112. 

In the instant case, it is clear that the indictment for the murder of 
Smith might have been supported by evidence not including proof, 
even of the killing of Pye, and, therefore, utterly insufficient to sustain 
an indictment for the murder of the latter. 

The conspiracy and the malicious intent may have been common 
elements of both crimes, but this is not sufficient to constitute identity 
of the crimes themselves, which comprise not only those elements, but 
also objective acts. 

The killing of Smith by George Vines is a totally distinct and 
different offense from the killing of Pye by Lee Vines, although both 
acts were done in execution of the same conspiracy. They are not 
different grades of the samecrime. They are not two felonies resulting 
from the same identical act. They are not different aspects of the 
same unlawful act. They bear no relation to each other, in which one 
of them can be said to be merged in the other. They are included in 
none of the hair-splitting distinctions which have involved this subject : 
in the language of Mr. Wharton, “ in a labyrinth of subtleties.” 

The corpus delicti in each is, in every respect, distinct and inde- 
pendent. . 

We are not concerned, and it is not necessary to reconcile the con- 
clusions of the juries in the two cases on the fact of the conspiracy. 
The verdict against George Vines, at least, might rest without any 
proof whatever of conspiracy, if Smith was killed by his hand; which 
is alone sufficient to show the unsoundness of the plea, so far as based 
upon the element of conspiracy. But holding that the pleas of twice 
in jeopardy were properly overruled, the jury was vested with the 
power of deciding all questions involved. 

Three bills of exception are found to rulings of the court upon 
reception of evidence: 

1. The first exception was to permitting the State’s witness to 
‘narrate the whole occurrence, as it teok place at the time of the 
killing of Smith,” the objections being that this included the killing of 
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Pye, which, being a distinct felony, was not admissible ; and because 
conspiracy was not expressly charged. 

The court overruled the objections, because the evidence was ad- 
missible as part of the res gest@, and because the accused were all 


charged as principals. 
The ruling is fully sustained by authority. Asa general rule, all 


that occurs at the time and place of the killing, in homicide cases, is 


admitted as res gesta. Wharton’s Cr. Ev., Sec. 262 et seq. 

Proof of a different crime from the one charged, though generally 
objectionable, is admissible when both offenses are closely linked or 
connected, especially in the res geste, and also when such proof is per- 
tinent and necessary to show intent. State vs. Mulholland, 16 An. 
377; State vs. Patza, 3 An. 512; State vs. Rohfrischt, 12 An. 382; 
Wharton’s Cr. Ev., Sec. 262 et seq. 

2. Exception was taken to.a question propounded by the State to a 
witness, asking if he knew of any ill-feeling existing between Vines 
and Pye, which was objected to, on the grounds that it was res inter 
alios, and not admissible to discover malice as to deceased, Smith. 

The Judge, in overruling the objection, recites that the evidence had 
established the. facts, already substantially stated by us in the be- 
ginning of this opinion, and admitted the evidence as tending to show 
upon what malice the accused lay in wait and aeted, holding that 
whether the malice was against Pye or Smith, was immaterial, if the 
killing of Smith was the result of such malice. 

This is sound law; the principle being, that when parties are en- 
gaged in the commission of a crime with malicious intent, and in the 
execution thereof, perpetrate another criminal act not originally in- 
tended, the unintended act derives its character from the intended 
crime, and the original malicious intent affects both acts. 1 Wharton’s 
Cr. L., Sec. 128. 

3. The last bill of exceptions as to the admissibility of evidence 
showing when the trial of Pye, upon the charge on which he was 
under arrest at the time of the killing, was fixed, seems to us imma- 
terial and frivolous. 
Judgment affirmed. 
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No. 96. 
THE STATE OF LOUISIANA Vs. LEvI THOMAS ET ALS. 


It is not the duty of the court, nor is it proper to announce to the jury, abstract propositions 
of law not involved in the pleadings or evidence of the case. 

There is no reason to make the motion for a new trial, when overruled, the subject of a bill of 
exceptions. . 

There is no objection to the Judge's reading from the book, from which he is quoting, in ~ 
delivering a written charge to the jury. 

It is not required that talesmen should be summoned only from the bystanders. 

In criminal cases, the judgment needs not be signed, nor need reasons be given for it. 

Flag from the Tenth District Court, Parish of DeSoto. Lo- 


gan, J. 


W. P. Hall, District Attorney, for the State, Appellee. 
J. O. Pugh, for Defendants Appellants. 


The opinion of the Court was delivered by 

MANNING, J. Levi Thomas, Lewis Thomas and Anthony Woods 
were convicted of murder by a qualified verdict, “ without capital 
punishment,” and were sentenced to hard labor for life. 

There are six bills of exception : 

1. The Judge refused to charge an abstract principle of law, which, 
though correct in itself, was inapplicable to the case. The charge re- 
quested is inserted in the bill, but not the facts to which it was to be 
applied. The Judge assigns as reason for his refusal, that it was_in no 
way applicable. It is not the duty of the eourt, nar is it proper to 
announce to the jury abstract propositions of law not involved in the 
pleadings and evidence, however correct those propositions may be, 
and the defendants have not enabled us to judge whether the charge 
requested was applicable. Bishop’s Crim. Proc., §978; Wharton’s 
Crim. Pl. and Prac., §712; State vs. Stouderman, 6 An. 287, not in 
the syllabus. 

2. The defendants’ motion for a new trial was overruled, the ground 
of the motion being that the verdict was contrary to the law and the 
evidence. There was no need to make this the subject of a bill. The 
motion was the usual and necessary formality. 

3. The Judge wrote his charge as requested, and read from the 
manuscript, but he had occasion to quote from Wharton, and read the 
passage from the book. He says he “‘ could see no difference between 
reading from the printed pages of Wharton, and copying from the 
book, and reading the copy.” 

Nor can we. 
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4. The court charged that “one cannot invoke the law of self- 
defense in a case where malice is shown to have existed against the 
party killed before the personal difficulty commenced, even though 
the defendant be placed in the attitude of great personal danger by the 
assaulted party after the defendant had made the first attack.” 

The charge is obscurely worded, but could scarcely mislead the 
jury. As we interpret it, it is not error. 

5. This is similar to the first bill, the abstract principle to be 
charged being different, but the reason of refusal the same. 

6. The court directed the clerk to transcribe from Wharton the 
passage read to the jury, and incorporate it in his charge. The de- 
fendants appear to suppose that it was rigorously sacramental that 
the Judge should transcribe from the law book, and read the passage 
from his manuscript, and not having transcribed it, but having read it 
from the book, that neither Judge nor clerk could then insert it in the 
charge. 

We do not think it necessary to do more than state the objection to 
show its frivolousness. Without the incorporation of the printed 
passage in the transcribed charge, it would have been incomplete in 
the record. 

There is also an assignment of errors, containing two points of 
objection : 

1. The verbal order to the sheriff to summon talesmen did not in- 
struct him specially to summon them from the bystanders or men 
present in the court room. 

It is not required that talesmen should be summoned from the by- 
standers, and sometimes there is the best of reasons why they should 
not be. 

2. The sentence is alleged to be unconstitutional, because the Judge 
refused to assign any reasons for his judgment, and did not sign it. 

Judgments in criminal proceedings are not required to be signed. 
We do not understand what is meant by the Judge’s not assigning 
reasons for his judgment, unless the defendants’ counsel imagined it 
was needful in sentencing a criminal, to have any other reason than a 
verdict of conviction by a jury, after a trial regular in form. 

Judgment affirmed. 
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No, 85. 


E. J. Woops vs. Jones, Cowan & KNOWLTON ET ALS. 


When an injury would not have happened, except for the culpable negligence of the party 
injured, concurring with that of the other party, no action can be maintained. 

A Railroad Company is not liable to a passenger for an accident which he might have prevented, 
by ordinary attention to his safety, even though the agents in charge of the train are also 
remiss in their duty. 


Riieis from the First District Court, Parish of Caddo. Taylor, J. 


- J. LL. Hargrave and J. S. Young, for Plaintiff and Appellant: 


On the bill of exceptions to the refasal of the Hon. Judge a quo to charge as requested. T. 
85 Thomp. on Neg. 383; M'ks Und. on Torts, 283, 286, 287 ; Thomp. on Carriers, 441, 241, 
243; Red. on Carriers, 256; Pierce on Railroads, 327, 

Alexander & Blanchard, J. H. Shepherd, and Wise & Herndon, for 

Defendants and Appellees: 

When contractors are engaged in building a railroad, and running construction trains, consent 
to take a passenger for hire, on their train, they are private carriers for hire, and bound 

- to use only such care and skill in the running and management of the train, as prudent 
and cautious men would use under. such circumstances, and the passenger in such case 
takes upon himselfthe risk of sach conveyance. 12 Wallace, 369. 

The evidence shows that defendants in this case were not negligent or unskilful inthe running 
and management of the train at the time complained of. 

Even if the defendants were at fault, the plaintiff cannot recover, if it is proved that the 
injured party was negligent, and by his own carelessness contributed to the disaster. 17 
L. 362; 18 L. 339; 1 An. 374; 3 An. 48, 441; 6 An. 495; 9 An. 441; 11 An. 292; 23 An. 264, 
462, 492, 729; 27 An. 53; 28 An. 320, 710; 30 An. 15; 31 An. 490; 32 An. 615; 33 An. 154; 
34 An. 180; 5 Otto 439, 697; Angell on Carriers, Sec. 556; Redfield on Railways, Vol. 2, p. 
268 ; 13 Central Law Journal, 371; 14 Central Law Journal, 13 and 156; 15 Central Law 
Journal, 171 and 154. 


The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an action by a mother, to recover from 
the defendants ten thousand dollars damages, alleged to have been 
sustained by her son, in consequence of his suffering inexpressible 
agony and terror at the prospect of his impending death, which occurred 
in September, 1881, by the gross negligence and wanton misconduct of 
the defendants. 

The defense is, that the defendants are not common carriers, and 
that even were they such, they are not liable, because the plaintiff’s 
son is chargeable with contributory negligence. 

The case was tried by a jury, who returned a verdict for the defend- 
ants. From the judgment thereon, the plaintiff has appealed. 

Our attention is called to a bill of exception, taken to the charge of 
the District Judge to the jury, which is attacked as illegal. 
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: We will ignore the bill, as, even if the charge had been illegally 
given, we would not remand the case, all the evidence of which it is 
susceptible being in the record. 

We will also pretermit deciding whether the defendants were com- 
mon or private carriers, as that issue is not necessary to arrive at a 
conclusion in this litigation. 

The evidence shows, that the victim of the unfortunate accident had 
considerable experience in railroad construction, and was aware that 
the road in charge of the defendants for construction, and on which he 
proposed to travel, was rough and unballasted, and that trains were 
apt to run off the track. The evidence shows they often did so. 

On the day that Woods, the victim, took passage on the train, the 
same was composed of the engine, an empty coal car and a caboose, in 
which seats had been placed for train men, and for the convenience of 
persons willing and allowed to travel on the unfinished and dangerous 
road. It appears that Woods, instead of seating himself in the caboose, 
as he securely could have done, took a seat on the coal car. 

It is not material whether or not he did so on the side board, or 
indulged too freely in copious draughts of a good or bad intoxicating 
beverage. The fact is, that at a given point, the train ran off the 
track, Woods was dashed from the car on which he stood, and was run 
over; that his head was crushed, instant death probably following. 
Persons who had taken seats in the caboose, escaped uninjured. , 

As soon as the car had jumped the track, the engineer reversed and 
plugged his engine, sanded the track, whistled for the brakes, the 
brakesmen responding. But, however promptly and efficiently this 
was done, the accident had happened, and no human aid could then 
have repaired the injury inflicted on the reckless and adventurous 
traveller. 

It is clear, that had Woods taken a sent in the caboose, as ordinary 
foresight prescribed, and the example of all others dictated, the 
deplorable occurrence would not have made him the victim of his 
audacity. 

As he could not have ridden safely on the coal car, he was bound to 
have taken a seat in the caboose. 

Even if some negligence could be imputed to the defendants, it is 


difficult to perceive how recovery against them could be had in this 
case. 


The equitable rule by which liability in such cases is to be tested, is 
so universally recognized and applied, that there can be no escape 
from its operation. 

- That rule is, that: where one of two persons, either innocent or 
mutually negligent, must suffer, the one who knew of the cause which 
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could have occasioned and did occasion the injury, and who could have 
avoided it, and did not do so, must bear the loss. 34 An. 180; 33 An, 
155 ; 5 Otto, 441; 6 McLean, 242, and authorities in the cases. 

In R. R. Co. vs. Aspell, 23 Pa., the Court distinctly held: that where 
it can be shown that an injury would not have happened, except for 
the culpable negligence of the party injured concurring with that of 
the other party, no action can be maintained. A railroad company is— 
not liable to a passenger for. an accident which the passenger might 
have prevented by ordinary attention to his safety, even though the 
agents in charge of the train are also remiss in their duty. 

In such ruling we formally concur. 

The jury did not err in finding for the defendants, and the Judge 
was right in giving judgment accordingly. 

Judgment affirmed, with costs. 

Fenner, J., takes no part in this decision. 








No. 83. 


THE STATE OF LOUISIANA vs SAM. GRANVILLE ET AL. 


. It is not necessary that an indictment should show, on its face, that it was found during a 
session of the court, when that fact appears from the minutes in the record. 

Where the finding, endorsed on the indictment, is signed ‘‘ A. Wartelle, Foreman,” and 
the minutes show that ‘“‘ \rmand Wartelle ” was appointed foreman, held, sufficient. 

. Sec. 1048, Rev. Stat., dispensing with the necessity of setting forth in indictments for 
murder the manner and means in and by which the death was caused, is not inconsistent 
with Art. 8 of Constitution of 1879. Affirming State vs. Bartley, 34 An. 147. 

. Evidence to show the absence and sickness of the witness and the consequent impossi- 
bility of procuring his attendance, is admissible, in aid of the sheriff’s return of non- 
service, as a foundation for the introduction of his testimony taken on preliminary trial. 


PPEAL from the Thirteenth District Court, Parish of St. Landry. 
Hudspeth, J. 


M. S. Crain, District Attorney, for the State, Appellee. 
Strother & Frazee, for Defendants and Appellants. 


The opinion of the Court was delivered by 

FENNER, J. Defendant, convicted of murder without capital punish- 
ment, and sentenced to the penitentiary for life, demands reversal on 
ollowing grounds, viz: 

1. That the indictment does not show, on its face, that it was 
found during a session of the court. 

This was unnecessary. The minutes of the court, forming part of 
the record, sufficiently show the facts as to the sessions of the court. 


, 
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2. That the finding, endorsed on the indictment, is signed, ‘‘ A. 
Wartelle, Foreman of the Grand Jury,” while the minutes of the court 
show that Armand Wartelle was appointed as such foreman. 

In presence of the fact that the record shows there was but one War- 
telle on the Grand Jury, and in absence of any suggestion of fraud, the 
objection must be treated as frivolous. 

3. That the indictment does not set forth the “nature and cause of 
the accusation,” as required by Article 8 of the present Constitution. 

The objection is founded on the failure of the indictment to set forth 
“the manner in which, or the means by which, the death of the 
deceased was caused.” 

Such setting forth is expressly dispensed with by R. 8. Sec. 1048, and 
we have heretofore held that this Section was not inconsistent with 
Art. 8 of the Constitution, disposing of all the arguments now urged 
against the position. State vs. Bartley, 34 An. 147. 

4. The admission, over defendant’s objection, of the testimony of 
Bacon, a witness for the State, taken at a preliminary trial. The 
sheriff’s return on the summons to Bacon was, that he was unable to 
serve it, being reliably informed that the said Bacon had left the 
parish. 

At the trial the State offered, and the court received, against defend- 
ant’s objection, parol evidence establishing that Bacon was lying sick 
in hospital in New Orleans. 

The admissibility of this last mentioned evidence, and its sufficiency, 
in connection with the sheriff’s return, to authorize the reception of 
Bacon’s testimony at the preliminary trial, are fully sustained by the 
authority of State vs. Harvey, 28 An. 109. 

The case of State vs. Boitreaux, 31 An. 188, relied on by defendants’ 
counsel, rested upon the insufficiency of the return on the subpeena, 
unaided by testimony establishing affirmatively the impossibility of 
procuring the attendance of the witness. The case, therefore, does not 
apply. 

Other errors assigned have no force, and are not even supported by 
argument. 


Judgment affirmed. 
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No. 91. 


AnGcus McNEIL ET AL. vs. Hicks & HoOweELt. 


The dedication of property to public use needs not be made in express terms. 

In case of doubt as to the extent of the property dedicated, the contemporaneous and sub- 
sequent continuous construction of the dedication, put upon it, or accepted by both the 
public and the former owners of the property, should serve to remove the doubt. 

A municipal corporation may alienate, or change the use and destination of public places, , 
when authorized to do so by the legislature, in view of the public interest. 


, from the First District Court, Parish of Caddo. Taylor, J. 


J. W. Jones and J. B. Slattery, for Plaintiffs and Appellants: 


The locus in quo, not having been subdivided in lots, blocks, streets and alleys, prior to the 
incorporation of Shreveport, (Acts of 1839, p. 200) did not form part of the city of 
Shreveport, until its limits were enlarged in 1871. 

If not within the city limits, the city could exercise no control over it, even to keep it for the 
public use. 

If within the city limits, there is no evidence to show a dedication. The affairs of the Town 
Company were managed by its president. T. 53. He could not dedicate the common 
property without a special authorization. C. C. 733. 

The individual members could not dedicate the common property, or any part, until it was 
partitioned. C. C. 743. 

Some of the owners, at the time of the partition, were minors and married women, and could 
only alienate it according to the forms prescribed for the alienation of their property. C- 
C. 731. 

No use by the city for public purposes is shown, and no assent by the owners is shown that it 
should be used for said purpose, and such assent is absolutely necessary. 

The failure of the owners to pay taxes is no evidence of a dedication. 7 An. 497, 502. 

Use by the public of private property does not make the property public. 26 An. 462. 

If the property was dedicated to public use, it reverted to the original owners free from such 
use by the abandunment of the use. C. C. 472; 15 An. 427; 17 An. 171. 

The use of property for public purposesgs servitude. C. C. 658, 665; N. O. & Chattanooga R. 
R. vs. New Orleans, 26 An. 522; Mackeldy, p 20; Dillon on Incorporations, 496 ; Cooley's 
Con.. Lim. 697, et seq. 

Servitudes are extinguished by abandonment, by renunciation, and by expiration of time. C. 
C. 783. ' 

By prescription resulting from non-use. C. C. 3546; 20 An. 52. 

When they are in such a situation that they can nolonger be used. C. C. 784. 

Servitudes are also extinguished by the renunciation or voluntary release of them by the owner 
of the estate to which they belong. C. C. 816. 

When the servitude is extinguished the property in full reverts to the original owners. C. C° 
482, 658; 15 An. 428; 17 An. 281. 


Alexander & Blanchard and Wise & Herndon, for Defendants and 

Appellees : 

No deed or act of conveyance is necessary to dedicate land to public use, nor does it require 
any formality. 

All that is required is the assent of the owner of the land, and the fact of its being used for 
the purposes intended. 

The dedication of property for public uses may be inferred from facts and circumstances. 5 
L. 132; 13 L. 326; 18 L. 232, 286; 8 R. 92; 7 An. 259; 9 An. 244, 597; 18 An. 560; 21 An. 
244; 22 An. 526; 6 Peters, 431; Angell on Highways, pars. 142, 149. 
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The Legislature has at all times a right to change the destination of public places. 5 L. 174 
and 194; 13 L. 351; 10 Peters, 733; 18 L. 122; 8 An. 145; 3 An. 230. 


The opinion of the Court was delivered by 

MANNING, J. Larkin Edwards, to whom a grant of six hundred and 
forty acres of land had been made, sold it to Angus McNeil and six 
others in 1835, and they divided a part of it into lots and streets, formed 
acompany for its sale and management, which they called the Shreve- 
port Town Company, and obtained an act of incorporation in 1839. 
The present town of Shreveport is situated upon and within that 
grant. 

A map or plat of the future town was made between the two dates 
above, upon which an open space of irregular shape and width is left 
between the front blocks of lots and the river. In 1871 this open 
space was divided into fifty-three lots, and these lots were sold by the 
town authorities, and purchased by a namber of persons, among whom 
are the present defendants. 

The plaintiffs claim title to this open space, or the lots into which 
it was divided, through immediate or mesne conveyances from Larkin 
Edwards. The defendants contend that this open space was dedicated 
to the public when the town was laid off and incorporated, and had 
been used for public purposes more than thirty years, when in 1871 
the town council, by authority of the legislature, sold and conveyed it, 
or such parts of it as the plaintiffs claim in this suit, to them. The 
prescription of thirty years and res adjudicaia are pleaded. 

The act of incorporation provides, “ that all the tract or portion of 
land situate in the Parish of Caddo, on the southwest bank of Red 
River, laid off and divided into lots by the Shreveport Company, and 
known as the reservation made by the Caddo Indians to Larkin 
Edwards, consisting of six hundred and forty acres, shall continue to 
be designated and known as the Town of Shreveport, etc.” Acts of 
1839, p. 200. 

The plaintiffs contend that only such part of this tract as had been 
then laid off and divided into lots was incorporated as a town by this 
Act, and since the open space between the river and the nearest lots 
or blocks was not laid off, that the ownership of it remained in the 
proprietors of the Larkin Edwards’ reservation, and that it was not 
within the corporate limits of Shreveport prior to 1871, and had not 
been dedicated to, or used by the town for public purposes; and if it 
had been so dedicated, it was afterwards sold to private individuals, 
for private purposes, and, in consquence, its ownership reverted to the 
original proprietors or their vendees. 

The land thus incorporated is described as that ‘‘ known as the 





“SUPREME COURT OF LOUISIANA, 





MeNeil et al. vs. Hicks & Howell. 





reservation made by the Caddo Indians to Larkin Edwards, consisting 
of six hundred and forty acres,” and also as “ laid off and divided into 
lots by the Shreveport Company.” To sustain the plaintiffs’ con- 
struction, this last sentence must alone be adopted as the description 
of the area incorporated, and the larger and broader descriptive terms 
must be ignored. This is not in accordance with the accepted canons 
of construction. The draftsman of the Act first recites the territory to 
be incorporated as the land in Caddo, on the river bank, laid off into 
lots, and then to prevent its restriction to that alone, adds its desig- 
nation as the Larkin reservation, and its extent as 640 acres. 

The plaintiffs’ counsel ask, “‘ what reason could there be, at that 
early day, to include so much rural property within a city (sic) and 
subject it to taxation, property which could not reasonably be ex- 
pected to be needed for urban purposes for many years.” He need 
only measure the extravagant hopes of the founders of Shreveport by 
those of the inhabitants of villages and towns on the route of the 
railway down the Red River valley, at this moment, to understand 
what visions of coming greatness agitated their breasts. The men who 
incorporated Shreveport would have scornfully smiled at the incredu- 
lity and want of confidence of him who doubted that the whole Larkin 
Edwards’ reservation would shortly be needed for the rapidly increasing 
population. 

If the extent of the incorporated area were in doubt, by reason of 
confusion in its description, the contemporaneous and subsequent con- 
tinuous construction, accepted by the public and by the Larkin 
Edwards’ vendees, shows that it was not considered as confined to the 
laid-off lots. ; 

These vendees, as the Shreveport Town Company, sold as many 
lots as were in demand, and in 1843 divided among themselves 
whatever property was then unsold. The notarial act of partition is 
drawn with great minuteness of detail, and in the opening sentence 
announces that they ‘‘ proceeded to make a partition and distribution 
in kind of the property belonging to the Shreveport Company, re- 
maining unsold in the town of Shreveport, among and between the 
owners and proprietors thereof.” No part of this ‘open space” is in- 
cluded in this partition, and it is thus apparent that the members of 
the Company did not then suppose they had retained the proprietorship 
of it. This partition was manifestly intended to be final and complete, 
and the failure to include this open space in it negatives the plaintiffs’ 
theory that it was treated as their private property. Sarpy vs. 
Municipality, 9 An. 597. 

If it was not their property in the same sense as the lots which they 
partitioned, it must have been the property of the public, and must 
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have been considered by themselves as dedicated to public uses, as the 
spaces between the blocks were thus dedicated for streets, In neither 
case was there an express dedication in totidem verbis, nor was it neces- 
sary. City of Lafayette vs. Holland, 18 La. 287. 

From 1839, the date of incorporation, to 186] when a claim was first 
set up to this open space, neither the plaintiffs nor their vendors ever 
exercised any act of ownership over it, nor is there any evidence to 
raise a presumption that they ever intended to interpose any claim to 
it. This claim was first made in 1861, and was not successful. Pickett 
vs. Brown, 18 An. 560. The same question was again presented, and 
adjudicated adversely to the claimants. Shreveport vs. Walpole, 22 
An. 526. We do not propose to go over the ground covered by the 
opinions in those cases. They form the basis of the plea of res adjudi- 
cata. Strietly and technically they do not sustain it, but they decide 
the identical question in this suit, and we see no reason to induce us 
to reach a different conclusion. 

The doctrine was early declared by this Court, that a municipal cor- 
poration may alienate, or change the use and destination of public 
places with the consent and by the authorization of the sovereign 
power first obtained, whenever the public interest may require it. 
De Armas vs. Mayor, 5 La. 132; Mayor vs. Hopkins, 13 La. 326; Mayor 
vs. Leverich, Ibid, 332. 

Such authorization was given the Town of Shreveport by the legis- 
lature of the State in 1871, and the title of the defendants is thus pro- 
tected from successful attack. The two adjudications, that the open 
space upon which the defendants have built, had been and was 
dedicated to public uses, and that the title thereto was vested in the 
municipal corporation for such purposes, ought not lightly to be dis- 
turbed, even if they were erroneous; but we are satisfied of their 
correctness. 

The lower court so adjudged. 

Judgment attirmed. 








No. 92. 
VIRGINIA JONES, ADMINISTRATRIX, Vs. A. CURRIE ET AL. 


Inorder to recover against public officers having the control and distribution of public monies, 
for non-payment of a debt liquidated by a judgment again~t the corporation, to force 
which a mandamus was granted and which was placed on the budget of expenditures, it 
is necessary to prove that the fund required to pay was raised, that it was diverted, and 
that the creditor has sustained loss and injury. 


| a from the First District Court, Parish of Caddo. Taylor, J. 
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J. W. Jones, for Plaintiff and Appellant: 


Article 209 of the Constitution of 1879, which limits the powers of municipal taxation to 
ten mills on the dollar, cannot affect the rights of antecedent contracts of the city of 
Shreveport. They are protected by the Constitution of the United States, which forbids 
States to pass laws impairing the obligations of contracts. This is no longer an open 
question in the jurisprudence of this State. 31 An. 765; 32 An. 409, 726, 884; 33 An. 
79, 1179. 

Municipal corporations have no inherent powers of taxation, but can tax only as the State - 
has thought proper to permit. 33 An. 1179. 

Under the city charter of 1871, as well as the charter of 1878, the city had power to levy 
taxes not exceeding 1} per cent., which can only be levied in one year for the ensuing 
year. 33 An. 1180, and the charters there referred to. 

The revenues of the city thus raised for the ensuing year must be applied to meet the 
expenditures and liabilities as set down in the budget. City charter of 1878, p. 288-9, Sec. 
12; 33 An. 1181. 

The defendants, in disbursing the taxes gathered from the people otherwise than the liabili- 
ties specified in the budget, were wrougdoers{and in fault, and thereby damaged plaintiff 
and areliable for same. C. C. 2315-16. And mistakes and honest intentions will not 
excuse the offenders for torts. Dillon on Mun. Cor. par. 176, and note to same as to 
liability for torts, p. $99, par. 691. Cooley’s Con. Lim. p. 259. 

The measure of damages, is the amount collected by taxation and otherwise by the 
defendants from the people and misapplied, which is the sum as claimed by plaintiff. The 
defendants having exercised the right once, cannot force the payment a second time- 
Cooley on Lim. p. 259. 


Wm. A. Seay, for Defendants and Appellees : 


In order to render the officers of a municipal corporation liable personally it must be 
shown that they refused to obey a peremptory mandamus to levy a special tax. Dillon on 
Municipal Corporations, § 691; 11 Wall. 136. 

The placing of a part of plaintiff's judgment on the annual city budget is not the levying 
of a special tax, or a contract binding the city to devote the proceeds ef the tax of that 
year to its full payment. 

A peremptory mandamus on one class of officers, under one form of the city government, 
cannot be extended so as to operate another class; under a different form, two years after 
its issuance. 

All the creditors of a municipa: corporation have an equal right to be placed on the annual 
budget and be paid in concureu. 33 An. 1183. If, after paying the greater part of the 
plaintiff g judgment, the city officers should wait until the other creditors should have 
received their fair proportion, they would be exercising a sound discretion and could not 
be compelled by mandamus to pursue a different course. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an action to hold personally responsible 
the defendants, who are the Mayor and Trustees of the City of Shreve- 
port, for an alleged diversion of funds raised to satisfy a judgment 
which plaintiff represents against the corporation, and on which $2,350 
remain due. 


The defense is, that the taxes, etc., were not levied for the special 
purpose of paying the judgment, but with a view to satisfy, as far as 
the same could justify, all the budgeted debts and liabilities of the city 
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after provision made for its alimony, and that what taxes, etc., were 
thus realized, were accordingly applied. 

From a judgment in favor of the defendants, the plaintiff has 
appealed. | 

It appears that, in order to secure a satisfaction of the judgment, a 
mandamus had been obtained in Sept., 1875, directing the then munic- 
ipal authorities to “forthwith proceed and collect a sufficient tax and 
discharge the judgment of plaintiff and all costs.” This order was 
served in August, 1876. 

The defendants were inducted into office in 1878. Finding the judg- 
ment unsatisfied, they placed it on the budget of that year, with other 
debts, to be paid in 1879; but passed no ordinance to levy a special 
tax and made no special provision for it. 

The evidence shows that the funds proceeding from taxes, licenses 
and fines, after being applied to the alimony of the city, were distrib- 
uted pro rata among the city creditors recognized on the budget, and 
that the amount accruing on the judgment in question was actually 
applied to it, reducing it, as stated, to $2,350. 

The plaintiff claims that part of the funds, which should have been 
applied toa further satisfaction of the judgment, was diverted and used 
to pay liabilities not in the budget. 

We have looked through the transcript, and specially the Comp- 
troller’s report for 1875, and although we find that a saving of some 
$3,000 was made, we have failed to discover any accounted misappro- 
priation of the same to such liabilities or otherwise, as charged by 
plaintiff. 

Surely there was no diversion of funds for private purposes. If the 
amount was used to extinguish corporate debts, the plaintiff has not 
sustained such injury thereby as demands that the defendants, who 
are not charged with bad faith, should be mulected personally to pay 
the balance due, when the corporation is well able to pay her debts, 
particularly that represented by the plaintiff. The only injury which 
can be complained of is the deprivation of the enjoyment of the money ; 
but for such deprivation, the very judgment allows eight per cent. 
interest. Dillon, M. C., § 691 and note. 

Had the diversion charged taken place, and had the plaintiff thereby 
sustained loss and injury, there can be no doubt that the defendants 
would have been liable. 

Judgment aflirmed, with costs. 
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No. 93. 
M. D. ©. Cane vs: F. E. SEWALL ET AL. 


Where a judgment creditor, adjudicatees and sheriffs are joined in a suit to annul the judg- 
ment and the sales and to recover damages in solido, there is a misjoiuder and an excep- 
tion setting up the same should be sustained. 

Where it appears that a judgment was rendered after answer, and was subsequently acquiesced 
in by the defendant, by payment of interest and promise to pay such, and the party against , 
whom it was rendered was present in the parish and yet. suffered it to be executed, 
without opposing its execution by suit, such party is considered as estopped and cannot 
attack the jadgment, or what was legally done under it. 


Apprat from the First District Court, Parish of Caddo. Taylor, J. 


R. J. Looney, for Plaintiff and Appellant. 


Alexander & Blanchard and Saml. Landrum, for Defendants and 
Appellees. 


The opinion of the Court was delivered by 

Bermupez, C.J. This suit is brought to annul a judgment, two 
sales of real estate made under it to different purchasers, and situate 
in different parishes, and to claim damages from the judgment creditor, 
the adjudicatees and the sheriffs who officiated at the sales. 

The purchasers of the property in Bossier Parish, and the sheriff 
there pleaded misjoinder of parties, and were sustained. The suit 
remained between the plaintiff, the judgment creditor, the adjudicatee 
of the property in Caddo Parish, and the sheriff. 

On the trial of the case on its merits, the court found, under the 
defense, that the judgment attacked, had been, in divers ways, impli- 
edly and expressly acquiesced in by the defendant therein, and that 
the defense of estoppel should prevail. 

From the judgment sustaining the exception of misjoinder, and that 
rejecting plaintiff’s demand, the plaintiff has appealed. 

It is impossible to conceive how the numerous defendants could have 
been legally brought together, to defend an action which is not the 
same, as to each and every one of them, and which contemplates Jour 
distinct objects. . 

The purchasers of the property in Bossier Parish surely have no 
interest in having the sale of that in Caddo Parish maintained. 
Although it may seem that the adjudicatee of the latter property may 
have an interest in maintaining the sale of the property in the first 
parish, the truth is, this interest originates, not in the fact of the pur- 
chase, but because the purchaser is the judgment creditor warranting 
the sale. 
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How can the purchasers of the property in Bossier be made answer- 
able in damages alleged to have been perpetrated by another party 
more than six years previous to the sale? How can the sheriff of 
Caddo be held accountable for the frauds said to have been committed 
by the purchasers of the Bossier Parish property, with which he had 
nothing at alltodo? 14 An. 181; 12 An. 74; 15 An. 311, 502; 24 An. 
614. A ; 

The judgment sustaining the exception is correct. 

On the merits of the suit for the nullity of the judgment, contradic- 
torily with the judgment creditor, who was the adjudicatee of the 
property in the Parish of Caddo, it is apparent, from the evidence, that 
although the present plaintiff was not cited, an answer was filed in her 
name by her counsel, who were also her agents,.and that the judgment 
was rendered upon a proper showing. It recites that the law and the 
evidence were in favor of the plaintiff. 

The evidence expressly establishes thatethe defendant in the case 
knew that the judgment had been rendered, that interest had been 
paid thereon, and that she was willing to continue paying such until 
the debt could be satisfied or a settlement made. 

It is also proved that the defendant in the case was present in the 
parish, which was the place of her domicil, and yet suffered the judg- 
ment to be executed without opposing the same. | 

The law on the subject of nullity of judgment is unambiguous. 

Article 612, C. P., provides: “The nullity of a judgment rendered 
against a party without his having been cited, or by an incompetent 
Judge, even if all the formalities of the law have been observed, may 
be demanded at any time, unless the defendant were present in the 
parish, and yet suffered the judgment to be executed, without opposing 
the same.” 

The announcement or protest made at the time of sale, is not the 
opposition contemplated by law. It should have been made ir the 
shape of a suit. In this respect, parties defendants are held to the same 
formalities as are required from third persons. C. P. 395, et seq. ' 

We have given due consideration to the elaborate written opinions 
of our learned and painstaking brother of the District Court, and are 
satisfied that justice has been done to the litigants. 


Judgment affirmed, with costs. 
138 
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No. 88. 


Mrs. ANN M. BEALL vs. Succession or D. J. ELDER. 


A suit to revive a judgment against a defendant since deceased, is properly brought against 
the legal representatives of his succession. 

A citation addressed to the executor of a succession is substantially a compliance with a prayer 
for citation on the legal representative of said succession, and is addressed to the de 
fendant in the capacity set forth in the petition. , 

Under the requirements of Art. 312, Code of Practice, the plaintiff, in seeking to revive a judg- 
ment by citation on the legal representatives of a succession, must prove the capacity of 

. the alleged legal representatives. 


Rovess from the First District Court, Parish of Caddo. Taylor, J. 


T. F. Bell, for Plaintiff and Appellee. 
Land & Land, for Defendants and Appellants. 


e 

The opinion of the Court was delivered by 

Pocut, J. This is a suit for the revival of a judgment originally 
rendered against D. J. Elder, alleged to have since died. 

Plaintiff alleges the rendition of the judgment sought to be revived; 
the subsequent death of her judgment debtor; the opening of his 
succession, and the appointment of Tomkiss and White as his legal 
representatives, and the petition concludes with a prayer for citation 
on the succession, through its legal representatives, and for revival of 
the judgment described in the petition. 

Citation was issued, addressed to White and Tomkiss, executors of D. 
J. Elder’s succession. 

Defendants excepted, urging, in substance, that a suit to revive a 
judgment against Elder could not be brought against his succession, 
which is not the representative of the deceased; denying that they 
were legal representatives of Elder, who had left heirs of age, and 
present in the State, and urging that the citation was not addressed to 
them in the capacity set forth in the petition. 

This exception being overruled, and defendants having filed no 
answer, judgment was rendered against them by default, and they have 
appealed. 

There is no force in the position of defendants that the suit was 
erroneously brought against the succession. The allegations of the 
petition show clearly that the object of the action was to revive a judg- 
ment rendered against Elder, alleged to have subsequently died; and 
under the statute, the only mode of proceeding was to cite the succes- 
sion through its legal representative. 

The pleadings substantially comply with the requirements of the 
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law, which provides a mode of reviving judgments, which directs the 
suit to be filed against the original defendant or his representative. 
And we are clear in our conclusion, that in cases where the succession 
of the deceased defendant is under administration, the curator, executor 
or administrator of such succession is the identical and only “ repre- 
sentative ” contemplated by the statute under consideration. 

It is well settled in our jurisprudence, that the word “ representa- 
tive,” as used in this statute, ‘simply means the agent or attorney in 
fact, if the defendant be living, or the executor, curator. or adminis- 
trator or heir, as the case may be, if he be dead.” Chapman vs. Nelson 
etal., 31 An. 343. 

It is also settled, and can now be considered as elementary, that all 
suits by or against a succession ‘under administration, must be brought 
in the name of, or through the curator, executor or administrator, or 
other person entrusted with the administration of the succession. 

Hence, it has been held that an appeal from a judgment rendered 
against a succession under administration, taken by one of the heirs of 
said succession, without the aid or concurrence of the administrator, 
could not be maintained. West vs. Davis, 34 An. 358; Audot vs. Gilly, 
12 R. 325; Préjean vs. Robin, 14 An. 788. 

A citation issued to a defendant as executor is a substantial com- 
pliance with a prayer for service of citation on the legal representative 
of a succession. 

The word legal representative is a generic term, and an executor is 
one of the species of legal representatives. 

We are at a loss to discover a difference or variance between the 
capacities of legal representative and executor of a deceased person. 

We, therefore, conclude, that the suit was properly brought ; that the 
citation was correctly issued, and that the District Judge did not err 
in overruling defendants’ exception. 

But an inspection of the record shows that the only evidence intro- 
duced by plaintiff, in the confirmation of her default, was the original 
judgment rendered against Elder ;. and that.she offered no proof of the 
death of Elder, or of the appointment and qualification of White and 
Tomkiss, as the alleged legal representatives of his succession. 

The textual provisions of our Code of Practice require, that in taking 
a judgment by default, the plaintiff must prove his demand, and that 
this proof is required in all cases. C. P. Art. 312. 

Under these plain requirements it was unquestionally incumbent on 
plaintiff to prove the appointment and qualification of his executors or 
other legal representatives. Nothing in the record shows the appoint- 
ment of legal representatives to his succession. Mechanics’ Bank vs. 
Walton, 7 R. 451. 
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In default of such proof, the demand of plaintiff has not been proved, 
and the judgment by default was, therefore, not. confirmed according 
to law, and is a nullity. . 

For these reasons, our duty is to remand the cause. 

It is, therefore, ordered, that the judgment appealed from be reversed 
and set aside, and that this cause be remanded to the lower court, to be 
‘proceeded with according to law; all costs in both Courts, incurred ° 
after the overruling of defendants’ exception, to be paid by plaintiff. 

Fenner, J., absent when the case was argued, takes no part. 








No. 87. 
Joun J. Ditton vs. V. L. PORIER. 


The lessor who takes a provisional seizure before the rent is due, when he acts without malice 
and in the hohest belief or fear that the lessee will remove his property from the leased 
premises, does not thereby render himself liable in damages, even if the lessee did not 
have any fraudulent intent of saving his property from the lessor's privilege for rent. 


A PPEAL from the First District Court, Parish of Caddo. Taylor, J. 


Alexander & Blanchard, for Plaintiff and Appellee : 


- A-reconventional demand for damages for the wrongful suing out of a writ of provisional 
seizure, cannot be set up by defendant in his answer, where both parties reside in the 
same patish. C. P.375, 376; 5 An. 248; 12 An. 114; 24 An. 208. 

The writ of provisional seizure, unlike all other conservatory writs ‘known to the law, is 
not based upon any unlawful or fraudulent intent on the part of defendant. It is the fact 
of the removal, or intended removal, of the property, and not the intent with which it is 
done, or contemplated to be done, that gives ground for its issuance The lessor's privi- 
lege can only be maintained by keeping the property on the leased premises, and it is just 
as effectually destroyed by an honest as by a fraudulent removal. 

The lessor is entitled to the writ whenever ‘‘ he has good reasons to believe that the lessee 
will remove the property out of the premises, and that he may thereby be deprived of his 
lien.” He is not required to swear or prove that the lessee intends by such removal to 
defrand him, or to avoid payment of the rent. C. P. 287. 

“* The facts or acts which constitute reasonable ground in such cases, are not required to 
be so complete and convincing as are necessary to support a conviction in a criminal 
charge. They need only be sufficient to rebut any presumption of malice or wantonness 
in suing out the writ.” 31 An. 184. 


Land & Land, for Defendant and Appellant : 


1, There are only three causes, reasons, or grounds, on which the law permits a lessor to 
obtuin the provisional seizure of the property of his lessee. before the rent is due; and 
they are as follows: 1st. When there has been an actual removal. 2d. When there has 
been an attempt to remove. 3d. When there has been an intention to remove the 
property out of the leased premises, in order to deprive the lessor of his lien on the same. 
C. P. 287. ‘ 

When one and all of these reasons have no existence in fact, a provisional seizure for rent 
before it ig due, is wrongful, illegal and malicious, and the law obliges the lessor, by whose 
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act damage is caused to his lessee, to repair it. R. C. C. 2315; C. P. 295. This Article of 
the Code of Practice makes the plaintiff responsible for all damage suffered by the 
defendant by a wrongful seizure of his property without malice. 

3. When the uncorroborated testimony of a lessor, in a suit for rent before it is due, is con- 
tradicted by the testimony of the lessee, the defendant in the suit, and the testimony of 
the lessee is corroborated by two credible witnesses, who had a knowledge of the facts, 
then there is no evidence before the court on which a judgment can be rendered sustaining 
the legality of the lessor’s seizure, or his right of action when the suit was institated. 
Borden vs. Hope, 2t An. 581. 

4. A part payment or discharge of rent by the lessee, before it is due, is not a novation of 
the contract of lease, nor a waiver of the rights of the lessee to pay the rent at the periods 
stipulated in the lease. R. C. C. 2190. 

5. A payment of rent to an agent authorized to receive it, is a payment to the lessor himself. 
R. C. C, 2985. 

6. An agent is bound to restore to his principal whatever he has received, by virtue of his 
procuration, even should he have received it unduly. R. C. C. 3005. 

He is obliged to render an account of his inanagement to his principal, and is answerable for 
the interest of any sum of money he has employed to his own use, from the time he has 
so employed it, and for that of any sums remaining in his hands, from the day he becomes 
a defaulter by delaying to pay it over. R.C. C. 3004, 3015. 

An agent cannot apply the money of his principal to the payment of his own debts, nor to the 
debts due by third persons. 6 An. 40; 19 An. 300. 

The agent of the plaintiff in this case was as much bound to pay him the proceeds of the rent 
cotton, as if he had given his bond, or his written acceptance to him for the payment. 10 
R. 481; 2 An. 25. 

"7. The new doctrine of suppositions, or of possibilities in human affairs, as to what an agent or 
a lessee might possibly do, has no resting place, or recognition in our jurispradence, for, 
if it had, then every debtor in the State would be subject to arrest, attachment, seques- 
tration, and injunction, and every lessee to provisional seizure, on the mere atlidavit of 
his creditor, or of his lessor, however false, malicious, or injurious it might be to him. 

The law does not presume bad faith, dishonesty, or fraud, in past, present or future time. The 
allegation must be proved by legal evidence in all cases. R. C. C. 1848. 

8. The defendant had the right to reconvene in his answer, by way of exception, for the 
damages which he had suffered by the illegal seizure of his property. C. P. 20; Solomon 
vs. Cavalier, 4 An. 136. : 

His demand is connected with and incidental to the seizure, which is not only a part, but the 
Soundation of this suit. 

There was no bond and security given by the plaintiff on which a suit for damages could be 
instituted ; there is no security or third person who could be affected by a judgment 
against the plaintiff for damages. 

It is only in case of arrest, attachment, sequestration, and injunction, that the plaintiff is 
required to give bond and security, on which the defendant may institute suit for damages ; 
but in cases of provisional seizure, no bond and security are required, or given, and the 
lessee’s claim for damages is by personal action against the lessor, or by reconvention when 
sued, by way of exception. C. P 20, 295, 377. 

The law abhors a multiplicity of suits. 

The plaintiff objected to the introduction of evidence to prove damages, but he did not state 
specially his objections, nor did he take any bili of exceptions. Heiss vs Corcoran, 15 
An. 694; Stewart vs. Harper, 16 An. 181. 


The opinion of the Court was delivered by 
MANNING, J. The defendant, Porier, leased a part of a plantation 
from Mrs. Hart for the years 188] and 1882, the stipulated rent being 
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sixty bales cotton of a specified weight and grade, of which forty were 
to be delivered to the lessor, at the gin house of the plantation, during 
October, November and December of the first year, and the residue at 
the same place and time of the second year. Mrs. Hart sold and trans- 
ferred this lease to the plaintiff, Dillon, with subrogation to all her 
rights as lessor. J. C.Soape was her commission merchant, and Dillon 
agreed that he should have the selling of this rent cotton. 

On October 3, 188], Dillon instituted this suit, and obtained a writ of 
provisional seizure, under which twenty seven bales of pressed cotton 
and five in seed and five in lint, and four mules, their harness, and a 
wagon, were seized, the appraised value of the whole being $2,275, 
The property was released on bond, with Soape as surety, and in 
answer to the suit, the seizure was alleged to have been malicious, and 
it was denied that the plaintiff had reason to believe or fear a removal 
of the cotton. The defendant also averred that no part of the rent-was 
due when the suit was instituted, and prayed for $2,250 as damages. 

Lessors can use the writ of provisional seizure to secure the payment 
of rent not due, as well as that which is due, the only difference being 
in contingent liability for costs in certain events. Code of Practice, 
Art. 287. The question here is, whether the plaintiff had good reason, 
to believe that the lessee would remove the property from the leased 
premises, and was thus justified in using the writ. 

Failure to pay the rent has been held to constitute good grounds for 
believing that the tenant will not pay, and will remove the property, 
Heirs of Lalaurie vs. Woods, 8 An. 366; Shiff vs. Ezekiel, 23 An. 383. 

About the time Dillon was contemplating the probable necessity for 
seizure, nine bales of cotton were sent by Porier to Soape, for Dillon’s 
account. He seems to have apprehended that was all that would he 
sent. The suit was filed, and Dillon accompanied the sheriff to the 
plantation, for the purpose of ascertaining with reasonable certainty 
whether the quantity of cotton necessary to pay the rent was to be 
sent to Soape for him. He could get no satisfaction. Porier was 
sullen and angry. Dillon directed the sheriff to execute his process. 
Porier, as a witness, swears he intended to deliver enough cotton to 
pay his rent, and Soape knows of no reason for Dillon to believe or 
think or fear the contrary. Soape was the factor of Porier, and his 
creditor for supplies, and would have held the latter’s cotton for 
Dillon’s account, if so instructed by Porier specially ; but otherwise, 
would have placed proceeds of its sale to his own account against the 
defendant. Thisgwas just what Dillon feared. It was not at all un- 
reasonable or unnatural for Dillon to believe that Porier, in sending 
the cotton to Soape, as all agreed was to be done, should either negli- 
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gently or purposely omit any instruction as to its destination, and in 


- that event, Soape says he should have looked after his own interest. 


Dillon and Soape had each a privilege. The enforcement of Dillon’s 
would depend on the non-amotion of the cotton, or his ability to 
pursue it within a given time. He was not obliged to run any risk. 
He had a right to seize, and the whole testimony negatives the charge 
of malice. 

Our law wisely provides the lessor with drastic remedies for a 
lessee’s failure to pay his rent, and it is as much in the interest of the 
one as of the other. Tenants are more numerous than proprietors. 
He who has no house of his own to shelter his family, or no land of 
his own to cultivate, has’ need to use that of others, and can more 
easily obtain it and on easier terms if the law assures the landlord the 
payment of his rent by affording him exceptional facilities for enforcing 
its payment. Hence, the conditions under which a lessor may use the 
writ of provisional seizure differ from those attending the other con- 
servatory writs. 

Fraudulent intent on the part of the lessee is not an essential ele- 
ment in such case. Nay, the best and most honest intent will not 
avail him, because the crucial inquiry is, not whether the tenant did 
or did not intend to pay his rent, but whether he intended to remove 
the property upon which the privilege rests of securing its payment. 
The lessor has good reason to believe that the lessee will remove from 
the premises the property upon which he has a privilege, and thereby 
deprive him of his lien, the sole condition for the issuance of the writ 
exists. The intention of the lessee in removing it may be. honest. 
His purpose may be thus to obtain the means for paying the rent, but 
that in nowise impairs the right of the landlord to prevent the re- 
moval by a seizure. While on the premises, it is absolutely subject to 
the landlord’s claim. If removed, he has only a limited time to pursue 
it, and only while owned by his tenant. The law, therefore, does not 
require that he shall concern himself about his lessee’s honest intent 
to pay, but only whether his intent is to remove the property and 
destroy the lien, whether the motive of the removal be good or bad. 

The plaintiff did no more than use process provided expressly for 
the better security of landlords, and so the lower court adjudged. 

Judgment affirmed. 

Fenner, J., not being present at the argument, takes no part in this 
decision. 
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No. 84. 


WaALLING HeEtrs vs. Succession oF JoskpH HowELL. 





The judgment of bomologation of the account of an administrator, showing a balance of 
mouey due by him, is prescribed after ten years, and the debt extinguished, whether said 
account was advertised as an annual or final une, when, in fact, it was a complete account 
of administration. 


Avera: from the First District Court, Parish of Caddo. Taylor, J. 





J. W. Jones and J. B. Slatterly, for Plaintiffs and Appellants. 
Alexander & Blanchard, for Defendant and Appellee. 





The opinion of the Court was delivered by 

MANNING, J. James Walling, Jr., died in 1853, and S. H. Cain was 
appointed administrator of his succession, and gave bond with Joseph 
Howell as surety. In the same year Cain filed a tableau of debts, and 
a petition praying the sale of property to pay them. The sold prop- 
erty was a tract of land and some lots in the Town of Shreveport, all 
of which was sold under order of court. 

In January, 1861, Cain presented an account of his administration, 
which was filed, published and homologated March 2 of same year. 
This account exhibits his entire and complete administration, con- 
taining, on the one side, charges against himself of the full amount of 
sales of all the property with interest while in his hands; and on the 
other, credits for the sums paid in extinguishment of the debts of the 
deceased, law charges, etc., the balance against the administrator 
being $2,229.07. 

In December, 1873, the heirs of the deceased Walling sued Cain’s 
succession (he having meanwhile died,) in the parish court of Caddo, 
claiming $5,000 therefrom, because of Cain’s administration of their 
ancestor’s succession, his sale of the property, receipt of its proceeds, 
and failure to account for it. Judgment was rendered for $2,229.07, 
these figures being manifestly based on and obtained from Cain’s 
account. 

In April, 1875, the Walling Heirs instituted suit in the District Court 
of Caddo, against the surety of Cain, Joseph Howell, or his succession, 
he having also died, alleging the judgment against Cain, and their 
futile attempt to execute it, and the insolvency of Cain’s succession, 
and their consequent right to proceed against Howell, his surety. An 
exception of prematurity was interposed, and prescription was also 
pleaded. The exception was maintained by the Supreme Court, on 
ghe ground that the judgment obtained in the parish court against 
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Cain was null, for want of jurisdiction of so large a sum, and hence, no 
legal effort had been made to make the money out of the principal 
before the surety was sued. Walling vs. Howell, 28 An. 857. 

The plaintiffs had to begin anew. 

In May, 1881, they filed a petition in the succession proceedings of 
their ancestor, calling on Cuin’s administrator for an account of his 
intestate gestion of Walling’s succession. In answer, he filed a copy 
of the account which Cain had presented twenty years before, and 
which had been then homologated. It seems to have been again ho- 
mologated. ne change having been made, except to allow interest on 
the balance admittedly due. Upon this judgment a writ of fieri facias 
issued—a singular writ to issue against a succession—and the return 
was nulla bona. 

Then the present suit was filed, February 20, 1882, to which. res ad- 
‘judicata and the prescription of ten years were pleaded, and both were 
sustained, and hence, this appeal. 

The plea of prescription is good. The judgment homologating 
Cain’s account of his administration was rendered March 2, 1861. The 
first suit of the Walling Heirs against Cain or his succession, for 
moneys alleged to be due by him because of his administration, was 
instituted more than twelve years thereafter, i. e., on December 23, 
1873. 

The plaintiffs contend that the account filed by Cain in 1861 was not 
a final account; that, in fact, it was advertised as an annual account, 
and in the judgment of homologation was styled simply an account ; 
in short, that the omission of the descriptive word “ final,” is fatal to 
the pretension that the account was a complete exhibit of the 
administrator’s gestion. 

The character or quality of legal instruments or pleadings is not 
fixed by the name applied to them by court officers or printers. We 
ascertain what the pleading really is from its contents, and not from 
the designation given it by the clerk. But, in fact, the administrator 
had properly styled it in his petition. He called it “an account of his 
administration,” and so itis. Nota partial or annual account—not a 
final account, which might imply that it was a continuation ’of, or ad- 
dendum to others that had preceded it—but a complete account of his 
entire gestion. And when we look into it, we find that it embraces 
everything that the administrator did, or could have done. The 
plaintiffs have treated it as final, Nowhere in these numerous suits 
have they alleged that anything more was to be done. Cain is not 
charged with liability for omissions. Their demand against him is for 
moneys derived from selling the property which, in that account, he 


acknowledges to have sold, and the judgment they obtained is based 
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upon the figures he furnishes. The judgment of homologation of 1861 
was a judgment against him for the balance on account. It was a 
judgment for a named sum of money, and was enforceable against 
Cain and his property, and is, therefore, susceptible of prescription. 
Wade vs. Caspari, 24 An. 211. 
: If the suit of 1873 was too late, prescription having been already ac- 
quired, it is needless to say the present suit must fail for a like reason. — 
| It is not needful to consider the plea of res adjudicata, nor to enter 
upon the discussion of the force and effect of the Supreme Court 
decree, annulling the parish court judgment, since we find the case is 
with the defendant upon the plea of prescription. 
- Judgment affirmed. 

Fenner, J., not being present: at the argument, took no part in this 
decision. 








No. 94. 


JaMEs S. Ray, ADMINISTRATOR, vs. H. D. SHEHEE. 
An appeal bond for costs, covering only the costs of appeal, is defective. 


A PPEAL from the Second District Court, Parish of Bienville. 
Drew, J. 


_d. F. Pierson, for Plaintiff and Appellee. 
Boone & Howell and T. J. Butler, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. Appellee moves to dismiss this devolutive appeal, on 
the ground that the bond of appeal does not conform to the require- 
ments of the law. The terms of the bond are, that the appellant “ shall 
pay or cause to be paid, all such costs of appeal as may accrue in said 
suit and appeal.” 

It has been repeatedly decided that the bond must secure payment 
of all costs of suit, and that where, as in the instant case, it covers 
only costs of appeal, the appeal will be dismissed. Rawle vs. Feltus, 
33 An. 421; Gillis vs. Carter, 28 An. 805; Jordan vs. Sanders, 13 An. 
417; 4 An. 3; 3 An. 135. 

The appeal is, therefore, dismissed at appellant's cost. 
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No. 86. 
Joun H. ScHEEN vs. W. M. Poranp. 


Exemplary damages will be allowed against a party who makes a violent assault on another, 
whom he strikes and wounds, without provocation. 

In such cases the Supreme Court will not hesitate to ignore the verdict of a jury which had 
allowed only nominal damages; and will assess such damages as the nature of the case 
demands and the interest of justice requires. 

a 


iit from the Second District Court, Parish of Bienville. Drew, de 


J. F. Pierson, aud C. E. McDonald, for Plaintiff and Appellant. 
Edwards & Patierson, for Defendant and Appellee. 


Pocnt,J. Plaintiff seeks to recover five thousand dollars as damages, 
for a violent blow and a wound inflicted on him by the defendant with 
a pistol ; and he has taken the present appeal from the verdict of a 
jury allowing him damages in the sum of one dollar and costs. 

Although the evidence is somewhat conflicting, the record discloses 
the following state of facts: 

While the plaintiff was engaged, in the month of May, 1881, in a 
law office in the courthouse of Bienville Parish, in assisting a com- 
mittee of arbitration charged with the settlement of a commercial 
partnership formerly existing between the defendant and Mr. A. 
Cockerham, a son-in-law of plaintiff, the defendant Poland entered 
the room and urged objections to the further proceeding of the settle- 
ment, whereupon plaintiff protested against his interference, and 
asked him, with warmth, by what right he had come to disturb the 
settlement. 

After stating that he would show to Scheen by what right he had 
come to that office, Poland crossed over to where Scheen was sitting 
at a table, and standing in his rear, he pulled out a pistol, with which 
he violently struck Scheen on the right side of the head, inflicting a 
painful wound, from which Scheen suffered for several days, and by 
which he was for sometime confined to his house, and incapacitated 
for business. 

The defense was great provocation, resulting from the offensive and 
insulting language used towards him by Scheen. 

After a careful examination of the evidence, we are thoroughly 
convinced, as the jury must have believed, that the attack was unpro- 
voked, premeditated, brutal and ferocious, and we are therefore at a 
loss to conceive the reasons or motives which prompted the jury to 
allow only nominal damages in such a case. 
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There is no force in the argument urged by defendant, that plaintiff 
was an intruder in the committee room, and that his objections to 
defendant’s presence in that room were impertinent and provoking. 
Even if such were the fact, that circumstance could not be weighed in 
mitigation of damages. But the evidence shows that the arbitration 
had been agreed upon and organized through the efforts of Scheen, 
for the laudable purpose of averting a lawsuit and a bitter litigation © 
between his son-in-law and Poland, who had, from partners, become 
personal enemies. 

The circumstances of this case present the very features under which 
“the law blends together the interest of society and of the aggrieved 
individual, and gives damages, not only to recompense the sufferer, 
but to punish the offender.” Sedgwick on the Measure of Damages, p. 
36. Hona vs. Miller, 13 La. 110; Richardson vs. Zuntz, 26 An. 313; 
Decuir vs. Linx, 33 An. 393. 

Although we fully recognize the wisdom of the rule which gives 
great weight to the verdict of a jury in questions so peculiarly within 
their province, yet as we are clothed with the power and charged with 
the responsibility of examining into the facts, as well as the law in 
such cases, we must do our duty, when we find that the jury have 
failed to perform theirs, and we must set aside their verdict when we 
are satisfied that it has not done justice. 

This case loudly calls for the infliction of exemplary damages, which 
we feel compelled to allow, and which we shall fix at the sum of five 
hundred dollars. . 

It is, therefore, ordered, adjudged and decreed, that the judgment of. 
the lower court be amended, so as to increase the amount of damages 
allowed to five hundred dollars, and that as thus amended, said 
judgment be affirmed, at defendant’s costs, in both Courts. 

Fenner, J., takes no part, being absent when the case was argued. 








No. 95, 


THE StaTE OF LOUISIANA V8. GEORGE BASSETT. 


Under the charge in an indictment of stealing chickens, proof is admissible to show that hens 


were stolen. 
A sentence not containing the words ‘it is considered” is legal and valid. The use of the 
words is not sacramental. 


OU from the First District Court, Parish of Caddo. Taylor, J. 





M.S. Crain, District Attorney, for the State, Appellee :° 
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. Such descriptions of the'thing stolen, as the following, are good and sufficient: ‘‘One sheep,” 
‘a horse,” “a certain mare,” “‘one cow,” ‘‘one watch,” “‘one certain hog.” Bish. Cr. Pro., 
Vol. 2, § 700; 33 An. 1214. 

Animals not fere nature or reclaimed, are objects of larceny. Bish. Cr. Law, Vol. 2, §771. 
Animals or fowls fit for food. Ib. $775. 

. Animals or fowls tame in their nature are subjects of larceny—the same as other personal 

property. Ib. §774. 


Hicks & Hicks, for Defendant and Appellant : 


An information for larceny of chickens need not describe their color, size or sex, but it must 
a'lege that they were tame, as the term applies to the young of wild as well as tame birds. 
2 Russell on Crimes, 83-4, 107; 2 Bish. Cr. L. Secs. 683-4; 2 Bish. Cr. P. Sec. 706. 

The name appropriated to the young of birds is chicken, and does not include hen, its mother, 
and proof of theft of the latter does not sustain a charge of theft of the former. Arch. 
Crim. Pl. top p 49, 52; 1 Bish. Crim. P. 518, 519, 568 to 571 ; 2 Bish. Crim. P. 707; 2 Russell 
on Crimes, 82. 


The allegations that the chickens were Cochin China must be proved. 1 Bish. Crim. P. Secs. 
485-6-8; Arch. Crim. Pl., top p. 108. 

The sentence is, ‘‘it is ordered, adjudged and decreed,” not ‘‘it is considered,” and is not a 
valid final sentence. R. S. Sec. 976; 4 Black. Com. 289 and appendix ; 3 Black. Com. 396; 
1 Bish. Crim. P. Sec. 1595; Wharton's Crim. P. and P. Sec. 923; 6 Johnson's N. Y. Rep. 
335 to 523. 


The opinion of the Court was delivered by 

BerMupEz, C. J. The defendant was convicted of larceny and 
sentenced to hard labor. 

On appeal he complains, as he did in the lower court : 

That the information should have been quashed, because it does not 
allege that the chickens which heis charged to have stolen, were tame 
or wild, nor the species of fowl to which they belonged, or otherwise 
show that they were the subjects of larceny ; 

That the court erred in allowing evidence in support of the allega- 
tions in the information, which were too vague to admit any such ; 

That he could not be convinced of stealing hens, when the charge 
was of stealing chickens, and that it was not proved that the chickens 
were Cochin China, but Buff Cochin chickens. 

Finally, he urges: 

That the sentence is not a valid judgment, as it does not contain the 
sacramental words: ‘it is considered.” 

The District Judge has well answered all the objections urged by 
the defendant. He says: 

“‘ The description of the stolen property is two Cochin China chickens, 
of the value of, ete.” 

In Bishop’s Cr. Pr. 2, § 700, it is held, that such description of the 
thing stolen as the following, is good and sufficient, viz: ‘ One sheep,” 
‘a horse,” “a certain mare,” ‘‘ one cow,” “one watch,” ‘ one certain 
hog.” In State vs. Carter, 33 An. 1214, where the description was ‘one 
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hog,” it was held to be good, and a number of authorities cited in 
support. See also, p. 122, same vol. ; 31 An. 179. 

_ In 30 An. 600, the property was described as “ one small hog.” It 
was urged that indictment was insufficient in not describing the animal 
by any mark, or by its color and sex. So in the case at bar, it was 
urged that the color, condition and sex of the chickens ought to have 
been alleged. But if the description, such as “‘ one hog,” is sufficient, ' 
without mention of the color, sex, condition, flesh marks, or ear marks, 
as was held in 33 An. 1214, what reason exists for a more particular 
description when chickens are the subject of larceny, Chickens are 
designated according to sex and age, as chicks, pullets, cockrills, hens 
and roosters. Hogs are also known as pigs, shoats, barrows, sows and 
boars. If an indictment charging the larceny of * one hog,” or of *‘ one 
small hog,” is sustained by proof that the property stolen was either a 
boar, a barrow, a sow, certainly an indictment, charging the larceny of 
a chicken is good, and evidence is admissible, whether the chickens 
stolen were hens, roosters or pullets. 

The State is bound to allege and prove every fact or ingredient 
necessary to constitute the crime charged. The converse must be 
equally true. If it is unnecessary to aver the color, marks, or.sex of 
a hog, or chicken charged to have been stolen, then it is unnecessary to 
prove either of those facts. ; 

If the hog, or chicken stolen, be identified as the property mentioned 
in the indictment, it is immaterial whether it be a boar, a barrow, a 
rooster ora hen. The witness Barker testified that the two chickens, 
charged as stolen, are usually called Cochin China chickens, but that 
he called them Buff chickens. 

It is indeed laughable, that the accused, who unscrupulously ignored 
the ownership of the chickens when he committed the theft, should 
afterwards, on his trial, become so very punctilious, and require of the 
State a minute description of them, specially as to age. The fact was 
found against him, and must be considered as having been well 
found. 

The last objection is as to the form of the judgment or sentence, 

Those reasons appear to be conclusive. 

In the case of the State ex rel. Pringle, decided a few days ago, 
we had occasion to hold that the words, “ it ie considered,” are not 
sacramental and essentially necessary. In this case the word “ ordered ” 
is used. 

Judgment affirmed. 





